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STATEMENT OF THE CASE
Nature Of The Case
Jake Allen Olivas appeals from the district court's order denying his "Illegal
Sentence Motion" for 202 days of credit for time served to reflect the time he was
on parole.

Statement Of Facts And Course Of Proceedings
According to the Idaho Court of Appeals' unpublished opinion in State v.
Olivas, Docket No. 32730, 2006 Unpublished Op. No. 646 at *1 (Idaho App.
Sept. 28, 2006):
Jake Allen Olivas was charged with burglary, l.C. § 18-1401,
and pursuant to a plea agreement, pied guilty to the charge and the
state agreed to dismiss the charges in two other cases. The district
court sentenced Olivas to a unified term of ten years with two years
determinate. Olivas filed an Idaho Criminal Rule 35 motion for
reduction of sentence, which the district court denied.
Olivas appealed, "contending that the district court abused its discretion by
imposing an excessive sentence and by denying his Rule 35 motion." (Id.) The
Idaho Court of Appeals affirmed his conviction and sentence. (Id.)
Seven years later, on October 21, 2013, Olivas filed an "Illegal Sentence
Motion" (R., pp.10-26), requesting 202 days credit for time served based on the
time he was on parole:
The time calculation by the Idaho Department of Corrections
and the Parole and Probation entities. Clearly shows that any
contractual obligation set forth by the Seventh Judicial Court of
Idaho, in and for the County of Bonneville has been impaired and
that this Plaintiff has been fraudulently robbed of (202) days of
parole time, of his freedom due to the implementation of Idaho
Codes 18-309, 20-225, and 20-228 which impair controls set for by
Judicial Rule by the State of Idaho Courts.
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(R., pp.11-12 (punctuation and grammar verbatim).)

After a hearing on Olivas' Illegal Sentence Motion, the court entered an
opinion and order denying the motion on the merits of Olivas' constitutional
argument. (R., pp.35-41.) Olivas filed a timely notice of appeal. (R., pp.71-80.)
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ISSUE
Olivas states the issue on appeal as:
Did the district court err when it denied Mr. Olivas' Illegal Sentence
Motion?
(Appellant's Brief, p.4.)
The state rephrases the issue on appeal as:
Did the district court lack jurisdiction to consider Olivas' motion for credit for time
served?
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ARGUMENT
The District Court Lacked Jurisdiction To Consider Olivas' Motion For Credit For
Time Served
A.

Introduction
Olivas argues that the district court erred by not granting his request to be

given credit on his sentence for the time he was on parole, 202 days.
(Appellant's Brief, pp.5-7.) He contends that three statutes which (individually or
collectively) deny such credit -- I.C. §§ 18-309, 20-225, and 20-228 -- are
unconstitutional "because they impair contractual obligations[.]"

(Appellant's

Brief, pp.6-7.)
Although the district court was correct to refuse to grant Olivas' motion for
credit for time served, it was without jurisdiction to address the motion. 1 Under
Idaho Criminal Rule 35, a court has jurisdiction to correct an illegal sentence at
any time, which includes correcting an order illegally granting insufficient time for
incarceration served prior to the court's order executing sentence. I.C.R. 35(a),
(c). Calculation of the sentence after it is executed, however, is the exclusive
domain of the Idaho Department of Correction, and a challenge to the
Department's determination must be raised in a civil habeas corpus proceeding.
Because the issue ultimately addressed by the court is not the legality of the
sentence, but is instead whether Olivas' time on parole should be included as
time served on his sentence, the court lacked jurisdiction under Rule 35, and no
other rule or statute granted such jurisdiction.

1

The district court concluded that Olivas failed to show that the statutes are
unconstitutional, or that he is otherwise entitled for credit for time served for the
period of time he was on parole. (R., pp.35-40.)
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B.

Standard Of Review
Jurisdiction is a question of law, given free review. State v. Kavaiecz, 139

Idaho 482, 483, 80 P.3d 1083, 1084 (2003).

The question of whether the

sentence imposed is illegal is one of law, subject to free review by the appellate
court. State v. Hale, 116 Idaho 763, 779 P.2d 438 (Ct. App. 1989).

C.

Because The Issue Addressed By The District Court Was Not The Legality
Of The Sentence, The Court Lacked Jurisdiction To Consider It
Because the district court did not have jurisdiction to grant Olivas' motion

for 202 days of credit for time served while on parole, he is not entitled to relief.
"[A] petition for writ of habeas corpus is an appropriate mechanism for
challenging an alleged impropriety or error in the Department [of Correction's]
computation of a prisoner's sentence."

Mickelsen v. Idaho State Correctional

Institution, 131 Idaho 352,355,955 P.2d 1131, 1134 (Ct. App. 1998). Although
Olivas' request before the district court alleged the Department miscalculated the
time he should be credited for serving in confinement because it did not include
202 days when he was on parole, he did not properly present that claim to the
court in a habeas petition.
Olivas acknowledges as much, noting, "'a petition for writ of habeas
corpus is an appropriate mechanism for challenging an alleged impropriety or
error in the [Idaho Department of Correction's] computation of a prisoner's
sentence[,]" that "[h]abeas corpus proceedings are separate from criminal
proceedings and civil in nature[,]" and "Mr. Olivas filed the Illegal Sentence
Motion in his criminal case." (Appellant's Brief, p.6 (citing cases).) Therefore,

5

neither Rule 35, nor a generalized "illegal Sentence Motion," provides a means to
the relief Olivas requested -- 202 days additional credit for time while he was on
parole.
Nevertheless, Olivas argues, "[m]indful of the above authorities, Mr. Olivas
asserts that the district court erred when it denied his Illegal Sentence Motion,
because I.C. §§ 18-309, 20-225, and 20-228, are unconstitutional[,]" even though
"Idaho's appellate courts have previously held· that Section 18-309 and Section
20-228 are constitutional." (Appellant's Brief, p.6 (citing cases).) Olivas explains
that, "[b]y not crediting [him] for the requested 202 days of parole time, the
statutes at issue impair the contractual obligations imposed by his judgment[,]"
and violate federal and state constitutional provisions prohibiting laws that impair
contractual obligations. (Appellant's Brief, p.7.)
The merits of Olivas' argument, however, could not properly be considered
by the district court in response to a criminal motion, whether presented as a
Rule 35 motion to correct an illegal sentence, or, as Olivas suggests, "a request
for credit for time served." (Appellant's Brief, p.5.) Olivas has cited no authority
to the contrary, and indeed acknowledges existing authority does not support the
idea that the district court had jurisdiction to consider such a criminal pleading in
lieu of a civil habeas corpus petition. Nor does Olivas cite any authority for the
proposition that the district court was required to, or even could, convert his
motion into a habeas petition. Therefore, Olivas' claim of error fails.
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CONCLUSION
The state respectfully requests that this Court affirm the district court's
order denying Olivas' motion.
DATED this 3rd day of September, 2014.
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